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INTRODUCTION
1. This communication arises out of a long runningdis between local residents and Edinburgh

City Council over the impact of plans for a transtgyn — the Edinburgh Tram Network or “ETN”

- on traffic in an area of Edinburgh called the BipFeu.

2. There are two documents which the Committee hagtwhicommend as providing a detailed
account of the background:

(i) the City of Edinburgh’s Statement of Case for ttadfic regulation order dated February
2010. This is at annex 2 to United Kingdom’s reggoto the communication. It provides
a commendably detailed account of the proposed &Td\the numerous opportunities for
public participation there has been in the variptecedures which have resulted in the
decisions to approve the ETN and make consequérgféit orders;

(ii) the report of the Scottish Public Services Ombudsriide Ombudsman is an entirely
independent appointment. He conducted a thorouggsiigation of the very same sort of
complaints now made before this Committee. He aated that local residents were not
“excluded from meaningful participation in the pess”. A number of other complaints

were also rejected.

3. There are two important points to make at the dutse

4. First, the communicant quite clearly disagrees with traffic regulation decisions taken by
Edinburgh City Council consequential upon the ETrppsals. They believe different decisions
should have been taken. That is understood. Whergedecision is taken to divert traffic in a
town in the public interest there are those whosmter themselves adversely affected by the
decision and who oppose it. It almost goes witheafing that the rights or wrongs of the
decisions taken are not matters in which this Cdmemihas any interest. It is not for this
Committee to say that some different traffic regataorder should have been made or that there
should not be a tram system in Edinburgh. The dewstaken by the relevant domestic
authorities in this case were based on a veryagessment of the technical traffic, environmental
and financial implications: see the officer repoft21 September 2010 at annex 5 to the United
Kingdom'’s response to the communication. The decisin the merits is, of course, a matter for
those authorities. What this Committee must comsglgvhether the procedures relevant to such

decisions involved any breach of the requiremehteeAarhus Convention. It will be the United

Kingdom'’s case that there has been no breach @dneention in this case
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Second, the communication in so far as it allegeadhes of the Convention is wide-ranging and

unspecific, as the response from the communicatthéoCommittee dated 29 November 2011

shows. A large number of articles are cited withany attempt to relate them to the substance of
the complaint made. The communicant has allegesichess of all three pillars, see the letter from

the Secretary to the Committee dated 23 Novembdr.20 intend to focus on what are

understood to be the key complaints.
(i) PUBLIC PARTICIPATION

The key complaint made under this head appears thdi before confirming various road traffic
regulation orders there was no obligation on thiy Gf Edinburgh Council to hold a public
inquiry before an independent reporter (in Engl&dVales, an inspector) by virtue of an
amendment made in 2008 to the Local Authoritiesaffic Orders (Procedure)(Scotland)
Regulations 1999 (“the 1999 Regulations”).

The United Kingdom would make these points in respdo this:

First, as one would expect with a major proposahsas that for the ETN a number of consents,
authorizations and approvals were required. Thus# back in 2004 that Private Bills were first
promoted by the City of Edinburgh Council before tBcottish Parliament seeking approval in
principle for the ETN. Before those Bills were givBoyal Assent and became Acts in April 2006
the plans they approved were subject to a 60 dpgctidn period. Those who formally objected
to the Bills were allowed to give evidence to tlegllRmentary Committee which was considering
those Bills. Members of the public affected, fullgrticipated in this process, as the documents

contained in annexes 2, 3 and 4 to the communicatigply demonstrate.

Second, following the approval in principle for tB&N obtained via the Parliamentary Process
there followed a detailed design development pocksing which process there was extensive
consultation with the public (see paras. 3.8 — 36 6.1 - 6.9 of the Statement of Case
document at annex 2 to the United Kingdom’s respdoshe communication). Thus there were
liaison meetings, public exhibitions and feedbaaetings. Numerous comments were received

from the public and the suggestions made led tagésin the design.

Third, the implementation of the detailed desigrttef ETN required the making of road traffic
regulation orders under the 1999 Regulations. Thesgulations require statutory consultation
with various bodies and organizations. They alspire what is called “public deposit” of any
draft road traffic regulation orders. The draft@msimust be put on public deposit for a minimum

of 21 days, the draft must include a map showimgekisting and proposed traffic measures and
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supporting documents. The public is given accesmgpect such documentation and told that
objections can be lodged with the City of Edinbur@ouncil. Following this process
consideration is then given to the draft ordergh®y Council which can proceed or not with the
draft orders and/or make amendments. The Couneibts® in its discretion refer the outstanding
objections to a public inquiry: see the commendablemary of the procedures at paras. 5.7 —
5.12 of the Statement of Case document at annextBet United Kingdom’s response to the
communication. During the statutory process tie - the City of Edinburgh’s arms length
company — wrote to a number of community bodies arghnizations alerting them to the
statutory procedures and directing them to thevasiewebsites. A number of objections were
received to the draft orders. Following which offis at Edinburgh City Council wrote a detailed
report summarizing and analyzing the objections. dfite report is at annex 5 to the United
Kingdom'’s response to the communication. The doeumens to over 150 pages and is an
exhaustive analysis of the views expressed. Agaimeschanges were made to the orders to take
on board the objections of members of the publitisTis something which is noted by the

Ombudsman in his report.

Fourth, even following the making of the road ti@ffegulation orders a number of local
workshops with local interest groups has continsee, what the Ombudsman says in this regard

at para. 28 of his report.

Thus at every stage of the procedure there werdeangportunities for public participation.
These opportunities were taken up by the communigad others. In consequence (and as the
communication acknowledges) changes were madeetd&ETN scheme and the consequential
traffic proposals. The communicant is disappoirtteat further changes were not made. That is
understood. The Aarhus Convention though seeks tongnsure public participation. And there
was on any view considerable public participatiorhis case. What the Convention does not do
is dictate that the views expressed by the publistnm all regards be accepted. That would in
any event be an impossible dictate. Those who refgabto the various consultations had a range
of views about what was proposed. It would be imsfids to satisfy everyone. Thus there are
many who support the ETN — and the consequentdfidrorders - because of the important
economic and environmental benefits they will bringhe City as a whole. Decisions on matters
such as this always involve the relevant autholifancing the competing interests and
considerations. There can be no question thattheegures here allowed very full participation

by the public.

The only complaint that is really pursued is thatoiwing all of the above lengthy consultative

procedures which involved the public (Parliament@rgcesses, informal consultation, statutory
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traffic regulation procedures etc.) the City of ulirgh Council should have referred the draft
traffic regulation orders for further public hearing in the form of a public inquiry. §1City of
Edinburgh Council considered but rejected the rfeethis. A decision the Ombudsman upheld.
The Aarhus Convention does not dictate that theeglaed to be such a further procedure. There is
always more consultation and public participatibattcan be carried out. But decisions like the
one in issue need to be made. Here they were oatlerafter extensive public engagement. There

was no need for there to be yet more consultatian had already taken place.

(I) ACCESS TO JUSTICE

The access to justice complaint is not very mudbvetbped in the communicant’s

correspondence. This is not really an access t@gusase at all. The 29 September 2011 letter
suggests that to challenge the decisions madeiglidevziew would have been required and that
this had “been costed at a minimum £60,000” ansual was out of reach for local residents. In

response to that there are really two points toemak

First, as the 29 September 2011 letter in fact eshedges judicial review was not the only route
open to the communicant to challenge the decisibnsre was also the possibility of a complaint
to the Ombudsman. That is the route that was ché$emre the Ombudsman decided it was a case
he would investigate and he carried out a thoroamgth detailed investigation (which involved,
inter alia, inspecting the Council's files and miewing officers). He found all the complaints
made to be unfounded. This procedure was entirety tee to the communicants. One of the
virtues of the Ombudsmen system is that it provalesute to remedying administrative injustices
that is cost free and as it is not based on a eoadel it is much more accessible to non-lawyers.

Second, there is no evidence to support the sugge#itat judicial review — rather than a
complaint to the Ombudsman — was ever seriouslgidered and costed. There is no evidence of
what other ways there could have been to bringcasg to Court. Nothing is known of the means
of the communicant. In any event it appears thaiwatever reason local residents preferred — as
they were perfectly entitled to — to go down the Dilsman route. In the end there only
grievance can be that the Ombudsman did not ugheld complaints. Of course, this Committee
has no interest in acting as a court of appeal fteendecisions of Ombudsmen. The issue is
whether or not there was any denial of accessstiicgi The fact is the Ombudsman route, rather
than the judicial review route, was chosen buinately the complains made were found to have
no foundation. That does not mean access to justisedenied. Rather it is a reflection of the fact
that the underlying complaints of the communicarms,particular as to the lack of public

participation, lack any justifiable basis.
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(I'1) ACCESSTO INFORMATION

The real focus of the more recent corresponderaa the communicant has been on access to
information. The suggestion is that there has lzefailure on the part of the City of Edinburgh to
provide residents with up-to-date air pollutionalat

There are three key points to be made in respantgstcomplaint.

First, the complaints lack any factual basis. Tingpge fact is that the City of Edinburgh Council
has never refused to release completed data fremitiguality monitoring it carries throughout
the city - including in Great Stuart Street. Congldully corrected data sets for monitoring in
calendar years 2009 and 2010 have already beerdptbio residents at their request. Data from
monitoring in calendar year 2011 will be releasethe first quarter of 2012, following validation
and correction in accordance with DEFRA technicatignce for Local Air Quality Management
(LAQM TG-09). Residents have been given numerossirasices by the Council that data for
2011 will be made available, in early 2012. Ashwéwery other year, all raw monthly data for a
12-month calendar year requires to be subjectedotoection calculations - for distance and
method bias - and then averaged retrospectivelgréwide a scientifically meaningful set of

values.

Second, if the communicant nonetheless believestiaburgh City Council are holding further

relevant data which has not been communicatedsitdiomestic remedies which it could pursue
but appears not to have. The Environmental InfammaScotland) Regulations 2004 implement
Directive 2003/4/EC of the European Parliament afidthe Council on public access to

environmental information and repealing Council dative 90/313/EEC (O.J. No. L 41,

14.2.2003, p.26) as regards Scottish public autbsr{which includes Edinburgh City Council).

They provide for the making available of environit@nnformation held by those authorities,

subject to exceptions allowed for by the Directivk.a request for disclosure under these
Regulations is refused complaint can be made to Sbettish Information Commissioner:

http://www.itspublicknowledge.info/home/ScottishdnmationCommissioner.asp  If the

complaint is upheld he can require disclosure.hé Commissioner refused to uphold the

complaint the complainant can take the case t€thet of Session.

Third, what really underlies this complaint is titae communicant is at odds with the City
Council on the underlying air quality issues. Tlenenunicant is entitled to its views but the fact
is that the air quality issues have been property @ofessionally handed throughout by the City
of Edinburgh Council. The Council has not justedlion its own officers but has sought outside

independent professional advice. Thus in March 2@l9pecial Tram sub-committee meeting of
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the Council heard from Professor Duncan Laxen, @oma expert and scientific adviser to
DEFRA on Local Air Quality Management. Professa@xén gave clear advice to the meeting
that the Council was adhering correctly to DEFRAHcal Guidance, and that assertions by
some Moray Feu residents - that Air Quality Staddavere being breached in Great Stuart Street

- were incorrect.

Following the committee meeting - and at the retjeégesidents - the Council established a
number of additional air quality monitoring sitesand near Great Stuart Street, in June 2011.
This includes monitoring directly at residentialilding facades and in open basement areas
immediately adjacent to the properties. As desdrédeove, data from the additional monitoring -
and from all other monitoring in the city - will hmublished by the Council in the first quarter of
2012. The extent of air quality monitoring in thee@ Stuart Street vicinity is the highest
anywhere in the City - well beyond that which wibwitherwise be in place if siting criteria in
DEFRA's Local Air Quality Management Technical Gande was being adhered to.

CONCLUSION

23. For all these reasons it is contended that the Gtisenshould reject the allegations made of

breach of the Convention.

JAMESMAURICI
LANDMARK CHAMBERS
180 FLEET STREET
LONDON

EC4A 2HG

Wednesday, December 14, 2011



